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minimum number of participants need-
ed for sustained operations that cannot
receive assessment refunds;

(xxi) A provision acknowledging that
NMFS will have the right to partici-
pate in Council meetings;

(xxii) A provision that the Council
will conduct its activities in accord-
ance with applicable NMFS require-
ments and that NMFS has final ap-
proval authority over proposed mar-
keting plans and Council actions;

(xxiii) A provision containing a re-
quirement for the Council to arrange
for a complete audit report to be con-
ducted by an independent public ac-
countant and submitted to NMFS at
the end of each fiscal year;

(xxiv) A provision containing a re-
quirement for the Council to conduct a
market assessment based on economic,
market, social and demographic, and
biological information as deemed nec-
essary by NMFS; and

(xxv) A provision containing a re-
quirement for the Council to update
the list of referendum participants on
an annual basis.

(3) List of referendum participants. The
list of referendum participants, to the
extent practicable, must identify the
business name and address of all sector
participants that the applicants believe
meet the requirements for eligibility
to vote in the referendum on the adop-
tion of the proposed charter.

(i) The list should include all sectors
in which a sector participant meets the
eligibility requirements to vote in a
referendum. If a sector participant has
more than one place of business located
within the geographic area of the
Council, all such places should be list-
ed and the primary place of business
should be designated. The agency will
provide appropriate information in its
possession of a non-proprietary nature
to assist the applicants in developing
the list of sector participants.

(ii) [Reserved]

(4) Analytical documentation. The ap-
plicant must address the requirements
of the Act, implementing regulations,
and other applicable law, i.e., E.O.
12866, Regulatory Flexibility Act, Na-
tional Environmental Policy Act, and
other law as NMFS determines appro-
priate.

§270.5

§270.4 Review of application.

Within 180 days of receipt of the ap-
plication to establish a Council, NMFS
will:

(a) Determine if the application is
complete and complies with all of the
requirements set out in §270.3 and com-
plies with all provisions of the Act and
other applicable laws.

(b) Identify, to the extent prac-
ticable, those sector participants who
meet the requirements for eligibility
to participate in the referendum to es-
tablish the Council. NMFS may require
additional information from the appli-
cants or proposed participants in order
to verify eligibility. NMFS may add
names to or delete names from the list
of sector participants believed eligible
by the applicants until the time of the
referendum based on additional infor-
mation received.

(c) If NMFS finds minor deficiencies
in an application that can be corrected
within the 180-day review period,
NMFS will advise the applicants in
writing of what must be submitted by a
specific date to correct the minor defi-
ciencies.

(d) If NMFS makes a final negative
determination, on an application,
NMFS will advise the applicant in
writing of the reason for the deter-
mination. The applicant may submit
another application at any time there-
after. NMFS then has 180 days from re-
ceipt of the new application to render a
final determination on its accept-
ability.

§270.5 Conduct of referendum.

(a) Upon making affirmative deter-
minations under §270.4, NMFS, within
90 days after the date of the last af-
firmative determination, will conduct
a referendum on the adoption of the
proposed charter.

(b) NMFS will estimate the cost of
conducting the referendum, notify the
applicants, and request that applicants
post a bond or provide other applicable
security, such as a cashier§s check, to
cover costs of the referendum.

(c) NMFS will initially pay all costs
of a referendum to establish a Council.
Within two years after establishment,
the Council must reimburse NMFS for
the total actual costs of the ref-
erendum from assessments collected by
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